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ARGUMENT(S)

            This Request is filed in response to the Final Office Action issued on April 1, 2014. 

            In the Final Office Action, the Examining Attorney maintains that there is a likelihood of

confusion between U.S. Reg. # 1,220,515 and the subject application.  Applicant argues that there is no

basis for the Final Refusal and that the Examiner should reconsider and withdraw the 2(d) refusal at this

time.
The cited application reads as follows:

U.S. Reg. # 1,220,4114 for NOMA for goods in:
Class 9:  Floodlight holders, fixtures, flasher plugs, bulb testers, plugs and receptacles.
Class 11:  Electric decorative ornaments, lights, floodlights, lanterns, string lighting sets, candeliers,
candelabras; fuses, reflectors; domestic electric cookers; disposable charcoal grills; and illuminated
simulated fireplaces, churches, houses and artificial Christmas trees.
Classes 4, 6, 8 and 24 are now “Cancelled” from that registration.

U.S. Serial No. 79/104332 for NOMA for goods/services in:
Class 16: cookery books
Class 41:  Education and training services, namely, arranging conferences, seminars, symposiums,
workshops and lectures concerning gastronomy; entertainment and cultural activities, namely,
arrangement of shows and competitions within the field of gastronomy
Class 43:  Services for providing food and drink; temporary housing accommodation

As the Examiner can plainly see, the registration and the applicant have no overlapping Classes.  There

are no overlapping goods or services.  There is no connection between the registrant’s goods and the

goods and services in the subject application.  There is no precedent for such a far reaching refusal and

applicant requests that the Examiner withdraw the 2(d) refusal.



            The Examiner included as evidence to the Final Refusal, several examples from the Internet

showing that manufacturers of cooking appliances occasionally offer cook books or cooking guides with

small appliance products.  These examples included Big Green Egg, NuWave2, As Seen on TV and

Crock-Pot.  The Examiner relies on Internet sources only and did not submit any registrations as

evidence of related goods in the 4/1/14 Office Action.  (Several registrations were attached to the 9/9/13

Office Action.  Those registrations were addressed in Applicant’s 3/10/14 Response.   Subsequently, the

2(d) refusal relating to four (4) of the five (5) cited registrations was withdrawn.)

            The Examining Attorney relies upon In re GBI Tile & Stone, Inc., 92 USPQ2d 1366 (TTAB

2009) for the premise that “evidence obtained from the Internet may be used to support a

determination……that the goods and/or services are related.”  Applicant argues that GBI Tile & Stone

does not support Internet “evidence establishes that the same entity commonly provides relevant goods

and markets the same goods under the same mark.”   This “evidence” does not “establish” anything.  

Applicant notes that none of the “evidence” attached relates to a connection between appliances and

“arrangement of tradeshows.”

Rather, the GBI Tile & Stone decision clearly follows Mucky Duck and holds that “third-party

registrations which cover a number of differing goods and/or services, which are based on use in

commerce, although not evidence that the marks are shown therein are in use on a commercial scale or

that the public is familiar with them, may nevertheless have some probative value to the extent that they

may service to suggest that goods or services are of a type which may emanate from a single source.” In

re Mucky Duck Mustard Co., 6 USPQ2d 1467 (TTAB 1988). 

Therefore, the weight of evidence is the same in this matter.  The Examiner’s attachment is not

dispositive of the 2(d) issue and has some probative value at best.  Indeed, the Applicant agrees that

sometimes manufacturers of cooking appliances also produce instruction books or booklets on cooking. 

This fact is not evidence that consumers associate all cookbooks with cooking appliances or believe that

all cooking appliances come with cookbooks.  The Examiner’s attachment is not evidence that

consumers expect cookbooks and appliances to emanate from the same source.  Indeed, the Examiner

did not provide any evidence that Green Egg, NuWave2, As Seen on TV and Crock-Pot companies own

registrations covering “domestic electric cookers” and “cookery books.”  

            Applicant’s search of the PTO database shows that there are at least 619 trademarks registered

for “cook books” in Class 16 and no goods/services relating to cooking appliances or tradeshows. A



representative sample of 20 registrations is attached and made of record at Exhibit A.  The chart below

shows the details of the 20 registrations.
Registration
Number Mark Notes

4,571,290 RADDISH
Cookbooks
without appliances

4,543,607 PEDDLER
Cookbooks
without appliances

4,597,999 I Love a Vegan
Cookbooks
without appliances

4,151,806 La cocina GOYA & Design Cookbooks
without appliances

4,382,764

BRONNER'S CHRISTMAS
WONDERLAND
FRANKENMUTH, MICH &
Design

Cookbooks
without appliances

4,323,920
OH, SO DELICIOUS! AND
HEALTHY, TOO!

Cookbooks
without appliances

4,329,475 Taste it Like a Native
Cookbooks
without appliances

4,295,078 Hungry Hottie
Cookbooks
without appliances

4,535,508
BACONSTRIPS &
BACONSTRIPS            &
Design

Cookbooks
without appliances

4,066,408 Kitchen Diva
Cookbooks
without appliances

3,988,452 DOWN HOME DELICIOUS
Cookbooks
without appliances

3,269,951
WATERLESS COOKING
MADE EASY

Cookbooks
without appliances

3,250,375
REAL MEN COOK &
Design

Cookbooks
without appliances

3,953,260
Mohini INDIAN FUSIONS
& Design

Cookbooks
without appliances

4,422,170 Chez Madame
Cookbooks
without appliances

3,588,513 CHEATER BBQ
Cookbooks
without appliances

3,699,507 going LOCAL!
Cookbooks
without appliances

3,528,065 THE SPICY GOURMET
Cookbooks
without appliances

3,576,590 GRANDMA SUNDAY
Cookbooks



without appliances

4,595,734 Aviator Owl
Cookbooks
without appliances

2,662,563 GASTON
Cookbooks
without appliances

            The TTAB has stated on many occasions that the goods and services in third-party evidence

should include both the goods/services in the subject application and the goods/services in the cited

registration.  See In re W.W. Henry Co., 82 USPQ 2d 1213 (TTAB 2007).  In this case, none of the

examples offered by the Examiner show the use of both “cookery books” and “domestic electric

cookers” or “disposable charcoal grills.”   There is simply no overlap here.  Therefore, the Examiner

has not put forward sufficient evidence to show likelihood of confusion.

            For the reasons stated above, the Applicant requests that the Examiner reconsider the remaining

2(d) refusal and send the application to Publication for Opposition purposes.
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Request for Reconsideration after Final Action
To the Commissioner for Trademarks:

Application serial no. 79104322 has been amended as follows:

ARGUMENT(S)
In response to the substantive refusal(s), please note the following:

            This Request is filed in response to the Final Office Action issued on April 1, 2014. 

            In the Final Office Action, the Examining Attorney maintains that there is a likelihood of



confusion between U.S. Reg. # 1,220,515 and the subject application.  Applicant argues that there is no

basis for the Final Refusal and that the Examiner should reconsider and withdraw the 2(d) refusal at this

time.
The cited application reads as follows:

U.S. Reg. # 1,220,4114 for NOMA for goods in:
Class 9:  Floodlight holders, fixtures, flasher plugs, bulb testers, plugs and receptacles.
Class 11:  Electric decorative ornaments, lights, floodlights, lanterns, string lighting sets, candeliers,
candelabras; fuses, reflectors; domestic electric cookers; disposable charcoal grills; and illuminated
simulated fireplaces, churches, houses and artificial Christmas trees.
Classes 4, 6, 8 and 24 are now “Cancelled” from that registration.

U.S. Serial No. 79/104332 for NOMA for goods/services in:
Class 16: cookery books
Class 41:  Education and training services, namely, arranging conferences, seminars, symposiums,
workshops and lectures concerning gastronomy; entertainment and cultural activities, namely,
arrangement of shows and competitions within the field of gastronomy
Class 43:  Services for providing food and drink; temporary housing accommodation

As the Examiner can plainly see, the registration and the applicant have no overlapping Classes.  There are

no overlapping goods or services.  There is no connection between the registrant’s goods and the goods

and services in the subject application.  There is no precedent for such a far reaching refusal and applicant

requests that the Examiner withdraw the 2(d) refusal.

            The Examiner included as evidence to the Final Refusal, several examples from the Internet

showing that manufacturers of cooking appliances occasionally offer cook books or cooking guides with

small appliance products.  These examples included Big Green Egg, NuWave2, As Seen on TV and

Crock-Pot.  The Examiner relies on Internet sources only and did not submit any registrations as evidence

of related goods in the 4/1/14 Office Action.  (Several registrations were attached to the 9/9/13 Office

Action.  Those registrations were addressed in Applicant’s 3/10/14 Response.   Subsequently, the 2(d)

refusal relating to four (4) of the five (5) cited registrations was withdrawn.)

            The Examining Attorney relies upon In re GBI Tile & Stone, Inc., 92 USPQ2d 1366 (TTAB 2009)

for the premise that “evidence obtained from the Internet may be used to support a determination……that

the goods and/or services are related.”   Applicant argues that GBI Tile & Stone does not support Internet

“evidence establishes that the same entity commonly provides relevant goods and markets the same goods

under the same mark.”   This “evidence” does not “establish” anything.   Applicant notes that none of the

“evidence” attached relates to a connection between appliances and “arrangement of tradeshows.”

Rather, the GBI Tile & Stone decision clearly follows Mucky Duck and holds that “third-party



registrations which cover a number of differing goods and/or services, which are based on use in

commerce, although not evidence that the marks are shown therein are in use on a commercial scale or

that the public is familiar with them, may nevertheless have some probative value to the extent that they

may service to suggest that goods or services are of a type which may emanate from a single source.” In

re Mucky Duck Mustard Co., 6 USPQ2d 1467 (TTAB 1988). 

Therefore, the weight of evidence is the same in this matter.  The Examiner’s attachment is not

dispositive of the 2(d) issue and has some probative value at best.  Indeed, the Applicant agrees that

sometimes manufacturers of cooking appliances also produce instruction books or booklets on cooking. 

This fact is not evidence that consumers associate all cookbooks with cooking appliances or believe that

all cooking appliances come with cookbooks.  The Examiner’s attachment is not evidence that consumers

expect cookbooks and appliances to emanate from the same source.  Indeed, the Examiner did not provide

any evidence that Green Egg, NuWave2, As Seen on TV and Crock-Pot companies own registrations

covering “domestic electric cookers” and “cookery books.”  

            Applicant’s search of the PTO database shows that there are at least 619 trademarks registered for

“cook books” in Class 16 and no goods/services relating to cooking appliances or tradeshows. A

representative sample of 20 registrations is attached and made of record at Exhibit A.  The chart below

shows the details of the 20 registrations.
Registration
Number Mark Notes

4,571,290 RADDISH
Cookbooks
without appliances

4,543,607 PEDDLER
Cookbooks
without appliances

4,597,999 I Love a Vegan
Cookbooks
without appliances

4,151,806 La cocina GOYA & Design Cookbooks
without appliances

4,382,764

BRONNER'S CHRISTMAS
WONDERLAND
FRANKENMUTH, MICH &
Design

Cookbooks
without appliances

4,323,920
OH, SO DELICIOUS! AND
HEALTHY, TOO!

Cookbooks
without appliances

4,329,475 Taste it Like a Native
Cookbooks
without appliances
Cookbooks



4,295,078 Hungry Hottie
without appliances

4,535,508
BACONSTRIPS &
BACONSTRIPS            &
Design

Cookbooks
without appliances

4,066,408 Kitchen Diva
Cookbooks
without appliances

3,988,452 DOWN HOME DELICIOUS
Cookbooks
without appliances

3,269,951
WATERLESS COOKING
MADE EASY

Cookbooks
without appliances

3,250,375
REAL MEN COOK &
Design

Cookbooks
without appliances

3,953,260
Mohini INDIAN FUSIONS
& Design

Cookbooks
without appliances

4,422,170 Chez Madame
Cookbooks
without appliances

3,588,513 CHEATER BBQ
Cookbooks
without appliances

3,699,507 going LOCAL!
Cookbooks
without appliances

3,528,065 THE SPICY GOURMET
Cookbooks
without appliances

3,576,590 GRANDMA SUNDAY
Cookbooks
without appliances

4,595,734 Aviator Owl
Cookbooks
without appliances

2,662,563 GASTON
Cookbooks
without appliances

            The TTAB has stated on many occasions that the goods and services in third-party evidence should

include both the goods/services in the subject application and the goods/services in the cited registration. 

See In re W.W. Henry Co., 82 USPQ 2d 1213 (TTAB 2007).  In this case, none of the examples offered by

the Examiner show the use of both “cookery books” and “domestic electric cookers” or “disposable

charcoal grills.”   There is simply no overlap here.  Therefore, the Examiner has not put forward sufficient

evidence to show likelihood of confusion.

            For the reasons stated above, the Applicant requests that the Examiner reconsider the remaining

2(d) refusal and send the application to Publication for Opposition purposes.

EVIDENCE
Evidence in the nature of Exhibit A has been attached.
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SIGNATURE(S)
Request for Reconsideration Signature
Signature: /Mary F. Love/     Date: 09/30/2014
Signatory's Name: Mary Frances Love
Signatory's Position: Attorney of record, DC bar member

Signatory's Phone Number: 202-783-6040

The signatory has confirmed that he/she is an attorney who is a member in good standing of the bar of the
highest court of a U.S. state, which includes the District of Columbia, Puerto Rico, and other federal
territories and possessions; and he/she is currently the applicant's attorney or an associate thereof; and to
the best of his/her knowledge, if prior to his/her appointment another U.S. attorney or a Canadian
attorney/agent not currently associated with his/her company/firm previously represented the applicant in
this matter: (1) the applicant has filed or is concurrently filing a signed revocation of or substitute power
of attorney with the USPTO; (2) the USPTO has granted the request of the prior representative to
withdraw; (3) the applicant has filed a power of attorney appointing him/her in this matter; or (4) the
applicant's appointed U.S. attorney or Canadian attorney/agent has filed a power of attorney appointing
him/her as an associate attorney in this matter.

The applicant is filing a Notice of Appeal in conjunction with this Request for Reconsideration.
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